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CURRENT ‘TOPICS 


The late Judge Crawford 


ALTHOUGH he retired twelve years ago, His Honour JOHN 
DAWSON CRAWFORD will be affectionately remembered as 
Judge Crawford by those who practised before him. Their 
sense of loss will be in no way diminished by memories of his 
seeming severity to any unfortunate advocate who forgot 
or had not learned that he was expected, in Judge Crawford’s 
court at any rate, to bring with him the authority for any 
point of law that he wished to invoke in support of his case. 
Another memory of Judge Crawford is his invariable comment, 
on taking his seat in the morning at the execrable old court 
at Edmonton, now happily gone the way of most dilapidated 
shanties, on the conduct of the authorities in requiring him 
to do his work under such conditions. Judge Crawford, 
dignified and emphatic on the bench, was a charming, modest 
and cultured man in private life. His father was a Liverpool 
doctor of medicine, and he sent his son to Trinity College, 
Cambridge, to study law. In 1884, at the early age of twenty- 
three, young Crawford was called to the Bar by the Inner 
Temple. As a junior on the Northern Circuit he obtained a 
considerable amount of work, and was busy both on circuit 
and in London when he was appointed a county court judge 
in 1918, on Circuit No. 38. As a judge he was conscientious 
and thorough, and did not spare either himself or the advocates 
in his court in his efforts to find the truth. Although he 
spent rather more time than most judges on the cases that 
came before him, those who suffered most from his relative 
slowness were most ready to pay tribute to his qualities as a 
judge. After his retirement, he sat on many occasions as a 
deputy judge, and even complained that he was not kept busy 
enough, for, he said, he liked work. His death on 28th June, 
albeit at the ripe age of eighty-five, came as a shock to those 
who knew him. They will keep his memory fresh in their 
affectionate regard. 


Speeding up Divorce and Reconciliation 


Tue appointment of a Lord Chancellor’s Committee to 
consider questions of expedition in the machinery of divorce 
and of reconciliation of intending divorcees, recalls Macbeth’s 
soliloquy: ‘‘ If it were done when ‘tis done, then ‘twere 
well it were done quickly . . . But in these cases we still have 
judgment here; that we but teach bloody instructions, 
Which being taught, return to plague the inventor.”’ That 
exactly summarises the position of instructing solicitors 
who, months and sometimes years after they have drawn their 
briefs, are plagued with their cases suddenly looming perilously 
Near, or even creeping into the lists on the shortest notice. 
As for the proposal that the committee should inquire 
“whether any (and if so what) machinery should be made 
available for the purpose of attempting a reconciliation between 
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the parties, either before or after proceedings have been 
commenced,’ we see no reason why such facilities, long 
familiar in the magistrates’ courts, should be denied to parties 
to matrimonial disputes in the High Court. Some dis- 
appointment will be felt that the terms of reference seem 
expressly to exclude all but “ procedural reforms.”’ Sir 
ALAN P. HERBERT, M.P., who was in so large a measure 
responsible for the passing of the Act of 1937, has already, 
in a letter to the Sunday Times of 30th June, expressed his 
hope that the terms of reference will be amended to include 
the abolition of the decree nisi. The question of the courts 
in which divorce suits should proceed is within the scope 
of the inquiry of the committee, and it will be recalled in this 
connection that as far back as 1909 a County Courts Committee 
reported in favour of some limited jurisdiction being given 
to county courts in matrimonial cases. It is, perhaps, 
significant that among the members of the committee is 
His Honour Judge COLLINGWoop, who, in the relatively short 
time since his appointment to the Bench, has won high 
respect. 


Justices of the Peace’ 


THE feature which will give most satisfaction in the terms of 
reference to the Royal Commission on Justices of the Peace 
(ante, p. 310) is that empowering them “to consider and 
report on the question whether there should be pawer to 
appoint stipendiary magistrates otherwise than on the 
application of the local authority."” The assumption behind 
the terms of reference generally is that most people are 
desirous of the continuance of the system of unpaid magistrates 
but are of the opinion that stipendiaries should replace them 
as far as possible wherever their work is likely to prove 
onerous and complicated. In order that this should gradually 
be accomplished it is necessary that the choice should not be 
left to local option, like indulgence in drink or the cinema, 
but should be given to a Minister of State, preferably the 
Lord Chancellor. Not all Home Secretaries are as familiar 
with the administration of justice as our present Home 
Secretary, and it is an anomaly that the Lord Chancellor 
should appoint the unpaid justices and the judges to whom 
appeals from their courts are brought, and should not appoint 
the stipendiary magistrates. Those who drafted the terms 
of reference showed wise restraint in not attempting to join 
issue on the modern controversy as to the comparative merits 
of stipendiary and lay magistrates. both, it is recognised 
in the reference, have their spheres, and the only question is 
how those spheres are to be defined and limited. The require- 
ment “‘ to consider and report whether provision should be 
made for allocating work as between justices of the peace and 
stipendiary magistrates in England and Wales in areas for 
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which a stipendiary magistrate is appointed” is important 
for that reason. A possible solution might be to spread the 
more difficult judicial work over a wider area so as to con- 
centrate it in the hands of the stipendiaries, leaving the simpler 
and more local work in the hands of the local justices. 


Marriage and Nationality 

On the subject of the anomalies in the law with regard 
to the nationality of British women who are married to aliens, 
the Lorp CHANCELLOR, answering a motion by Viscount 
Samuel in the House of Lords on 26th June, announced that 
a committee of experts has been set up as a result of a recent 
meeting of Dominion Prime Ministers, to report to their 
respective Governments. As those Governments were now 
in process of communicating with one another, he did not 
propose to say anything at the moment. Viscount SAMUEL 
said that the matter had dragged on for many years, and the 
grievance lay in the rule that a British woman who married 
a man of foreign nationality thereby lost her British nation- 
ality, subject to special cases in which exceptions were made. 
The same question in reverse was concerned with the case of 
an alien woman who married a British subject and thereby 
automatically became a British national. In order that a 
man should become a British national, there had to be careful 
investigations as to his character and knowledge of the 
English language, but this was not so with regard to alien 
women marrying men of British nationality. Russia in 
1918, the U.S.A. in 1922, and China in the same year, had all 
allowed women married to aliens to retain their nationality, 
and Belgium, Roumania, Yugoslavia, Turkey, Albania and 
Cuba had conferred similar rights on their nationals. Viscount 
Samuel referred to the position as an exception to the equalising 
provisions of the Sex Disqualification Removal Act, 1919. 
He agreed that the matter could not be settled by unilateral 
action, but submitted that the majority view should prevail. 
Viscount MAUGHAM thought that it would be hard on a 
sritish woman who went abroad if she retained her British 
nationality, but Lord MARLEY pointed out that the simple 
problem of a British woman marrying abroad was covered 
by the declaration of intention. New Zealand and Australia 
had modified their legislation on the lines suggested, said his 
lordship, and on 16th May, 1946, Canada had passed a law 
which seemed to be not an unreasonable guide to legislation 
in this country in the future. Lord BALFOUR OF BURLEIGH 
also supported the motion, on the ground that a case of great 
injustice had enured, contrary to the national interest. 


The Worshipful Company of Solicitors 

THE speech of the Master at the Annual General Meeting 
of the Worshipful Company of Solicitors of the City of London 
on 12th June, 1946, dealt with a number of matters of 
importance to solicitors. He said that they had managed to 
effect an improvement in the practice of the Adjudication 
Department in that a suggestion made by them had been 
adopted, that where the question of value of property had to be 
referred toa district valuer those cases might be sorted out from 
other cases and despatched forthwith to the appropriate district 
valuer. Up to now those cases appeared to have taken their 
place in the “ queue,” and when some weeks later they came 
to the top the solicitors concerned were sent a printed slip 
telling them (as they already knew) that the case was being 
referred to the district valuer for report. But even now, 
on the Controller of Stamps’ own statement, there was a delay 
up to two weeks before the papers were so sent. However, 
there was some hope that this delay might be progressively 
shortened with the additional staff recently recruited to the 
department. With regard to delegated legislation, he said 
that the main lines should be precisely laid down by Act of 
Parliament itself, and the delegated legislation should only 
relate to the detailed machinery through which the business 
in hand is worked out. The Master also expressed his support 
for the view approved in the report of the Committee on 
Ministers’ Powers in 1932, that whenever a judicial question 
had to be determined by a Minister or a Ministerial Tribunal 
there should be a right of appeal to the High Court on any 
point of law. With regard to membership, he said that 
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there had been a very satisfactory increase in numbers during 
the year, particularly in the number of liverymen, which had 
increased during the year from 133 to 179. They had at that 
day’s court elected a further eight, making 187 out of a 
permitted maximum of 250. The greater the membership 
the more standing the company would enjoy in the efforts 
which it makes to protect the interests of solicitors practising 
in the City. 
Police Prosecutions 

A case in which a stipendiary magistrate succeeded in 
preventing any ill effects of incorrect handling of a criminal 
prosecution by the police occurred at the Clerkenwell court 
on 29th June. A labourer was charged with being in. illegal 
possession of thirty-five military cap badges. The magistrate, 
Mr. FRANK PowELL, said: “‘ I was distinctly told that there 
would be a further charge to-day, and that was the basis 
of the remand in custody. Now there are no further charges, 
and if the accused is acquitted, he will have been in custody 
just the same.”’ A more serious defect was pointed out by 
the learned magistrate when the officer in charge of the case 
had documents in a folder in front of him on the ledge of the 
witness box in which he stood. Mr. Powell said: “‘ You should 
not have those documents in front of you before the accused 
is found guilty. Police officers should not come into court 
with documents which make it obvious that a man in the 
dock is a convicted criminal.”” The accused was discharged. 
No doubt the police officer in question acted without any 
intention of causing injustice, but if it were to become a 
practice to bring these documents into court and display 
them, an injustice would result. A professional magistrate 
is immediately alive to these dangers, and is ready to check 
them when they threaten elementary principles of justice. 
Such a principle is the general right of accused persons to 
be tried without regard to their previous characters, except 
where they are put in issue by themselves. In pointing to 
this case as one in which an injustice was avoided by prompt 
action, we are not arguing against the many advantages of 
the lay bench. This, however, is the sort of case in which a 
professional bench is undoubtedly superior to one of lay 
justices. 

Judicial Committee of the Privy Council 

THE offices of the Judicial Committee of the Privy Council 
in Downing Street were damaged by enemy action in 1940 and 
they have since then held their sittings in committee rooms in 
the Houses of Parliament. They resumed this term’s sessions 
on 18th June in the Downing Street premises, which have now 
been repaired. The Lord Chancellor welcomed the Judicial 
Committee back. He said that ever since the Judicial 
Committee was formed in 1833 it had sat in that building 
and he did not suppose that there had ever been a court which 
had exercised such a far-flung and wide jurisdiction as the 
Judicial Committee of the Privy Council. They had _ to 
consider not only Roman-Dutch law, the French law of 
Louis XIV as modified by the Statute of Quebec, but also 
Hindu‘and Mohammedan law and all sorts of ancient customs 
—of Normandy in the Channel Islands, of the Gold Coast, 
and customs from all parts of the world. It followed, said his 
lordship, that no court had ever had to rely to such an extent 
on its Bar to keep it straight on all its systems of law, and no 
court had ever been served better by its Bar than the Judicial 
Committee of the Privy Council. Lorp Jowirt said that he 
hoped that, for many years to come, untroubled by any further 
activities of any enemies, the Judicial Committee would 
continue to sit in that building. Mr. C. T. LE QUESNE, 
K.C., and Mr. JoHN JENNINGS, K.C. (of the Canadian Bar), 
also spoke. 

Recent Decision 

In the Court of Appeal (MORTON, SOMERVELL and AsQulirH, 
L.JJ.) on 26th June (The Times, 27th June) it was held that 
the step-niece of a contractual tenant, who was also sole 
executrix of the tenant and sole beneficiary under her will, 
and who was living with the tenant at the time of the latter s 
death, became entitled to remain, as all the interest of the 
deceased passed to her under the will, and she became entitled 
to the protection of the Rent Restrictions Acts. 
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COLLUSION AND AGREEMENTS FOR MAINTENANCE 


In the case of Emanuel v. Emanuel {1945) 2 All E.R. 494, 
the question arose whether an agreement between a wife 
petitioner and a husband respondent on the subject of 
alimony amounted in law to collusion in the presentation of 
the petition, and in view of the importance of this aspect of 
collusion a short review of the position may be of value. 

There the facts were, shortly, that the parties were married 
on 15th September, 1935, and separated on 18th September, 
1944. That on 12th October, 1944, the wife filed a petition 
for divorce on the ground of cruelty, to which the husband 
filed an answer in denial on 31st January, 1945. That at 
a subsequent interview between the parties, the husband told 
the wife that the only reason why he defended the case was 
the question of alimony. That the wife assured him that she 
would not claim any alimony, and thereupon at his request 
she wrote and signed an undertaking in the following terms : 
“ | swear that if my husband withdraws his defence, and my 
divorce goes through undefended, I shall at no time claim any 
alimony from him...” That the husband did not in fact 
withdraw his defence immediately, and the case proceeded as 
a defended case, and the husband filed an affidavit of 
documents which included the agreement referred to, but that 
a few days before the hearing he stated through his solicitors 
that he did not intend any longer to defend the suit. 

Upon these facts Denning, J., had to consider whether or 
not such an agreement in the circumstances constituted 
collusion, and, not being satisfied that the petition was not 
presented in collusion with the respondent husband, in 
accordance with the provisions of s. 178 of the Supreme 
Court of Judicature (Consolidation) Act, 1925 (15 & 16 Geo. 5, 
c. 49), as replaced by s. 4 of the Matrimonial Causes Act, 
1937 (1 Edw. 8 and 1 Geo. 6, c. 57), he dismissed the petition. 
In the course of a considered judgment he stated the principles 
with regard to the matter at some length, saying, at p. 495: 
“In order to secure the proper administration of the divorce 
law the ccurt requires that every petitioner .must have 
received a real injury and genuinely seek relief, and that 
he shall deal with the court with the utmost good faith. He 
must disclose to the court every material fact, that is, every 
fact whether for or against him, which may influence the court 
in deciding to grant or refuse a divorce ; and he must not 
bring or carry on the suit in collusion with the respondent, 
that is, he must not be a party to any arrangement which 
perverts or tends to pervert the course of justice. Divorce 
by mutual consent is not allowed. This does not mean that, 
after a matrimonial offence has been committed or is believed 
to have been committed, the parties may not discuss the 
problems created by it. The law favours reconciliation and 
permits separation agreements. It cannot prevent the 
parties from considering the remaining alternative of divorce. 
If reconciliation is impossible, there are many matters to be 
considered, such as the future of the children, the house and 
furniture, and the provision of maintenance and necessaries 
for the wife. Such matters must be dealt with either by 
agreement or by the court. If a separation has actually 
occurred or become inevitable, the law permits the parties 
to make a separation agreement which makes provision for 
such matters (see Fender v. Mildmay {1938} A.C. 1). So, 
also, if one party has started divorce proceedings or has 
decided to start them, the law permits the parties to make 
arrangements about such matters so long as they are made 
in good faith and with reasonable cause.” 

He then went on to deal with the attitude of the wife before 
proceedings are brought: “‘ Even before an innocent party 
decides on divorce he or she may be faced with a difficult 
position. Take the case of an innotent wife. If her guilty 
husband is desirous of divorce he may provide evidence, 
offer maintenance and costs, and generally do all he can to 
persuade her to bring proceedings. ‘She cannot stop him ; 
and it is not every wife who can be expected to disregard such 
conduct. It may convince her that divorce is the only remedy 
for the situation that he has created, so that she accedes to 
his wish, decides to start proceedings, and accepts his offer, 


but that by itself is not collusion (see Beattie v. Beattie | 1938) 
P. 99; 82 Sot. J. 297). If she stoops, however, to accept 
a bribe, that is collusion, because the court cannot be sure 
that she genuinely seeks relief. It is not lawful to buy or 
sell divorce or separation (see Jones v. Waite (1842), 9 Cl. and 
Fin. 101). If a petitioner accepts a bribe, or extorts one, as 
an inducement to bring or carry on proceedings, or if he 
bribes a respondent not to defend, that is collusion. In 
bribery, as in extortion, innocence or guilt depends on whether 
the inducement is offered or sought with reasonable cause or 
not. The line may often be difficult to draw. The provision 
by a guilty husband of an allowance for his wife or of her 
costs may be merely the provision of necessaries to which she 
is entitled by law; but if he pays her a large sum in cash it 
excites a suspicion that it is the price of his freedom. 
Similarly, a husband who stipulates for an excessive sum as 
damages from the co-respondent raises the suspicion that it 
is the price he asks for giving his wife her freedom (Thorne v. 
Motor Trade Association | 1937) A.C. 797, at p. 822). Conversely, 
the fact that a wife does not claim maintenance, or costs, 
may be simply because she has means of her own, but if she 
forgoes or agrees to forgo her claims in return for the with 
drawal by the husband of a defence on the merits, reasonable 
cause would be hard to find. Similarly, the fact that a husband 
does not claim custody of children or damages gives rise to no 
suspicion ; but if he agrees to forgo his children or damages 
in return for a promise not to defend the suit on its merits, 
that may be collusion, as it was in Churchward v. Churchward 
(1895| P. 7. It is for these reasons that the court requires 
that all agreements for permanent maintenance, custody of 
children, damages or costs shall be disclosed to it at the 
hearing of the petition. No such agreements are valid 
without the sanction of the court, except those made after 
decree absolute.’’ At the end of his judgment he stated 
that at all events it was a case where there was a defence on 
the merits which he could well understand that the husband 
would seek to sustain if he thought that his wife would claim 
permanent maintenance. 

In this case, of course, the agreement of the wife to forgo 
her claim for alimony was conditional upon the undertaking 
by the husband not to defend the suit on its merits, and this 
fact would clearly bring the case within the definition of 
collusion, but the question also arises as to what is the position 
where there is no such condition but the parties agree on the 
payment to the wife of a sum for her maintenance. Is such 
an arrangement a collusive one or not ? It is intended shortly 
to examine the authorities on the point. If the agreement 
for maintenance, although not conditional upon the abstention 
from defending, precedes the commission of adultery go that 
the adultery is committed in pursuance of the agreement, 
it has been held that the arrangement is collusive (/rving v. 
Irving (King’s Proctor showing cause) (1931), The Times, 
4th November). There an agreement had been entered 
into between a husband and wife providing that the wife 
would, upon the receipt of evidence, take divorce proceedings 
immediately on the guarantee that she would be compensated 
to the extent of £500, in addition to legal charges, upon a 
decree being granted. Thereupon the husband in pursuance 
of the agreement committed adultery and a decree nist was 
pronounced. This decree, however, was rescinded upon the 
intervention of the King’s Proctor upon the ground of 
collusion. (It may be noted that the plea of connivance was 
also raised by him, but with the consent of the court this was 
not proceeded with.) 

Where, however, the discussion between the parties deals 
merely with a maintenance payment to the wife, the px sition 
is not so clear. Thus, it was formerly held that if the arrange- 
ment related to something to which the wife was entitled in 
law—for example, costs or maintenance-—then the agreement 
was not collusive (Malley. v. Malley (1909), 25 T.L.R. 662 ; 
53 Sor. J. 617). There a wife petitioner for dissolution on 
the ground of cruelty, desertion and adultery, who had been 
living apart from her husband by virtue of a separation deed 
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under which there was due to her the sum of £325, agreed to 
institute divorce proceedings upon the payment by the 
husband respondent, through a friend of his, of £100 and the 
costs, and it was held that this agreement did not amount 
to collusion within the meaning of the decision in Churchward’s 
case referred to above, Bingham, P., stating that the wife 
was only obtaining from her husband in a different way that 
which she might by process of law have compelled him to do. 
This decision, however, has since been doubted by McCardie, 
J., in Latdler v. Laidler (1920), 90 L.J.P. 28 (in which he held 
that a mere request by a proposed petitioner for the pro- 
duction by the proposed respondent of such evidence of past 
acts of misconduct as would enable a petition to be presented 
did not render the petition collusive), where he stated that 
he deemed it probable that a judge would desire a full argument 
as to whether the decision in Malley v. Malley was consistent 
with a sound application of the vital doctrine of collusion. 
This doubt was shared more recently by Sir Boyd Merriman, 
P., in Beattte’s case referred to above. There he stated that 
it might be an important factor in deciding whether the 
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arrangement was collusive or not, but that it could not be 
decisive, that the bargain, if there was a bargain, was one 
which related to something which the wife could otherwise 
have got by some process of law, and he said that it seemed 
to him reasonably clear that Churchward’s case could not have 
been decided as it was if that had been the decisive test. 

Again, it was decided, in Scott v. Scott 1913) P. 52, that no 
collusion had taken place where a wife petitioner, who had 
been granted a decree for judicial separation on the ground 
of desertion, with permanent alimony at the rate of £160 per 
annum, agreed with her husband that she would file a petition 
for dissolution if he would pay her £300 down and would 
undertake to pay a further £300 upon the decree nisi being 
made absolute, and {500 per annum maintenance in the place 
of the £160, the husband agreeing that the necessary informa- 
tion as to his past adultery would be supplied to her. In view, 
however, of later decisions, to which reference will be made, 
and the present trend of the practice of the court in connection 
with collusion, it would not appear that either of these two 
earlier cases would now be followed. 


(To he concluded) 


COMPANY LAW AND PRACTICE 


COMPULSORY TRANSFER OF SHARES 


ARTICLES of association sometimes contain provisions by 
virtue of which shareholders can be required to transfer their 
shares, the object being, of course, to provide machinery for 
getting rid of a shareholder whose continued membership 
may be undesirable: the sort of case in which such a 
provision may be convenient being that of a company with a 
few shareholders only, where one of the shareholders becomes 
interested in a rival concern, or a shareholder who is an 
employee is dismissed from his employment for misconduct 

in either case the continued membership of the shareholder 
might be detrimental, or at the least embarrassing, to the 
company. Forms of articles to give the necessary power to 
compel a member to transfer his shares are given in vol. I 
of “ Palmer’s Company Precedents,”’ 15th ed., at pp. 884-5, 
and it will be seen that among other variations those forms 
give the power either to the directors or to the holders of a 
specified proportion of the issued shares, and do not require 
any reason to be assigned for the exercise of the power. 

The validity of articles so providing for the compulsory 
acquisition of shares has been recognised in a number of 
reported decisions. Perhaps the earliest is Borland’s Trustee 
v. Steel Brothers & Co., Ltd. |1901) 1 Ch. 279, where there was 
an article empowering the directors at any time to give notice 
to a shareholder requiring him to transfer his shares, and 
there was provision for carrying out such a transfer and for 
fixing the purchase price. The validity of this article was 
attacked on two grounds: first, that it was repugnant to 
absolute ownership, and, secondly, that it was contrary to 
the rule against perpetuity. Farwell, J., rejected both these 
grounds of alleged invalidity—the liability to compulsory 
acquisition was, under the contract contained in the articles, 
one of the original incidents of the shares; and the rule 
against perpetuity had no application to personal contracts. 
He further held that such a provision in the articles is good 
against the trustee of a bankrupt shareholder, if the price 
fixed by the articles is not shown to be less than the fair price 
which might otherwise be obtained. 

In Phillips v. Manufacturers’ Securities, Ltd. (1917), 
116 L.T. 290, the relevant article provided that the company 
might by a special resolution determine that the shares of 
any member should be offered for sale by the company to the 
other members at a price to be fixed by the resolution. Such 
a resolution was passed by the company and, in proceedings 
by the shareholder affected, the validity of the article was 
recognised by the Court of Appeal. The plaintiff's case was 
mainly directed to attacking not the article, but, on the 
ground of inadequacy of price, the resolution ; the facts need 
not, I think, concern us and it-will suffice to say that, though 
the plaintiff was unsuccessful, the court did recognise that 


the power might be exercised fraudulently or otherwise 
improperly, and in such a case the shareholder affected could 
successfully challenge it. 

An article, then, of the kind I have mentioned is valid, 
and as s. 10 of the Companies Act provides that an alteration 
of or addition to articles made by special resolution shall be 
as valid as if originally contained therein, it follows that 
articles which do not originally contain this provision can be 
validly altered so as to introduce it. This, it need hardly be 
said, is subject to the qualification applicable to any 
alteration of articles, viz., that it is an alteration made bona 
fide for the benefit of the company as a whole. In Sidebottom 
v. Kershaw, Leese & Co., Ltd. 1920) 1 Ch. 154, a private 
company in which the majority of the shares were held by 
the directors altered its articles by introducing a new article 
which empowered the directors to require any shareholder 
who carried on any business in competition with the 
company’s business to transfer his shares at their fair value 
to nominees of the directors. The plaintiffs, who carried on 
a competing business, held a minority of the shares and had 
voted against the resolution altering the articles, and they 
brought an action for a declaration that it was invalid as 
against them. The Court of Appeal held that the company 
had the power to introduce such a provision into its articles, 
and that on the facts the alteration of the articles for this 
purpose was made bona fide for the benefit of the company. 
The Master of the Rolls, Lord Sterndale, pointed out that 
“there can be no doubt that a member of a competing 
business or an owner of a competing business who is a member 
of the company has a much better chance of knowing what ts 
going on in the business of the company, and of thereby 
helping his own competition with it, than if he were a non- 
member ; and . . . in a small private company like this, the 
exclusion of members who are carrying on competing 
businesses may very well be of great benefit to the company. 
That seems to me to be precisely a point which ought to be 
decided by the voices of the business men who understand 
the business and understand the nature of the competition, 
and whether such a position is or is not for the benefit of the 
company. I think, looking at the alteration broadly, that it 
is for the benefit of the company that they should not be 
obliged to have amongst them as members persons who are 
competing with them in business, and who may get knowledge 
from their membership which would enable them to compete 
better.” 

There are two reported decisions in which on the facts the 
court held that an alteration of the articles so as to permit 
of the expropriation of shareholders was not a valid alteration. 
In Brown v. British Abrasive Wheel Company {1919| 1 Ch. 290, 





( 





{) 


vise 


uld 


lid, 
ion 
be 
hat 
be 
j be 
any 
Ona 
tom 
‘ate 
by 
icle 
|der 
the 
ilue 
| on 
had 
hey 
L as 
any 
‘les, 
this 
iny. 
that 
ting 
yber 
at Is 
reby 
non- 
the 
ting 
any. 
» be 
rand 
Hon, 
f the 
at it 
t be 
» are 
edge 
pete 


5 the 
‘rmit 
tion. 
290, 





July 6, 1946 


the company was in need of further capital and the majority 
of the shareholders, representing 98 per cent. of the issued 
shares, were willing to provide further capital if they could 
acquire the outstanding 2 per cent. ofthe shares. Accordingly, 
it was proposed to pass a resolution to alter the articles so as 
to provide that a shareholder should be bound, on the request 
in writing of the holders of nine-tenths of the issued shares, 
to sell his shares at a fair value to the nominee of such holders. 
Astbury, J., granted an injunction to restrain the passing of 
this proposed article, holding that in the circumstances the 
alteration was for the benefit of the majority, not of the 
company. In Dafen Tinplate Co., Ltd. v. Llanelly Steel Co., 
Ltd. {1920} 2 Ch. 124, the shareholders in the company were 
principally manufacturers of tinplates and became share- 
holders on the understanding that they were to take the 
materials required for such manufacture from the company, 
which had been formed as a private company with the object 
of providing a supply of the materials. The plaintiff, an 
original shareholder of the company, had transferred his 
custom from the company to a rival company. There were 
unsuccessful negotiations for the purchase of the plaintiff's 
shares and eventually the directors came to the conclusion 
that it was desirable to alter the company’s articles so as to 
render it possible to expropriate a shareholder who followed 
such a course. Special resolutions were accordingly passed 
and an article introduced enabling the majority of the share- 
holders to determine that the shares of any member should 
be offered for sale by the directors to such persons as they 
should think fit at a fair value. Peterson, J., held that the 
new article was invalid. After referring to Sidebottom’s case 
as deciding that a resolution altering the articles in such a 
way as to enable the shareholders to enforce a transfer of his 
shares by a shareholder who is actively interested in a 
competing firm is valid if it is an alteration for the benefit of 
the company, he said that the resolution in the case before 
him went much further than the protection of the company 
from action by shareholders which could properly be 
considered to be detrimental to its interests—it was an 
unrestricted power which authorised the majority to require 
the transfer of his shares by any shareholder. “‘ It cannot be 
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said that a power on the part of the majority to expropriate 
any shareholder they may think proper at their will and 
pleasure is for the benefit of the company as a whole. To 
say that such an unrestricted and unlimited power of 
expropriation is for the benefit of the company appears to 
me to be confusing the interests of the majority with the 
benefit of the company as a whole... The power of 
compulsory acquisition by the majority of shares which the 
owner does not desire to sell is not lightly to be assumed 
whenever it pleases the majority to do so.” 

The authorities, then, clearly recognise that while it is 
competent for a company to alter its articles by introducing 
an expropriation clause, such an alteration is not valid unless 
it is made bona fide for the benefit of the company ; and 
whether or not it is so made must depend on the particular 
facts of each case. As to this, the Court of Appeal in 
Shuttleworth v. Cox Bros. & Co. (Maidenhead) (1927) 2 K.B. 9 
emphasised (and in so doing expressed disagreement with 
certain observations of Peterson, J., in the Da/fen case) that 
it is for the shareholders, not for the court, to say whether an 
alteration of the articles is for the benefit of the company, 
subject always to the proviso that it is not of such a character 
that no reasonable man could regard it as for the company’s 
benefit. This, of course, is in accordance with the oft 
repeated principle that questions of management are matters 
for the shareholders and directors, not for the court, to decide. 
But it has a somewhat unreal result: an expropriation 
article can be validly introduced if it is for the benefit of the 
company, and it is for the shareholders—that is, the majority 
of the shareholders—to say whether it is for the benefit ot 
the company ; the interests of the majority, as shareholders, 
are almost always involved and conflict with the interests of 
the minority. It would be asking too much of human nature 
to expect the majority, in deciding what is for the company’s 
benefit, to close their eyes to their own interests. Tortunately, 
they can often fairly say that the two coincide, and in any 
case the court will not accept their decision if it is so 
oppressive to the minority as to cast suspicion on the honesty 
of the majority, or so extravagant that no reasonable man 
could really consider it for the benefit of the company. 


A CONVEYANCER’S DIARY 


CHARITIES: THE PUBLIC ELEMENT 


We are all familiar with the four classes of charities designated 
by Lord Macnaghten in Special Commissioners of Income Tax 
v. Pemsel [1891] A.C. 531, at p. 583, whether or not we are 
equally familiar with the rest of his judgment or with those 
of the two dissentient members of the House. The four 
classes are: “ Trusts for the relief of poverty ; trusts for the 
advancement of education; trusts for the advancement of 
religion; and trusts for other purposes beneficial to the 
community, not falling under any of the preceding heads.” 
The question before the House was whether the exemption 
in favour of charities contained in the Income Tax Act, 1842, 
a statute of the United Kingdom, was to be construed in 
the sense in which “ charities’ are known to English law, 
or the apparently more restricted sense applicable in Scotland. 
It had been argued by the Crown that a gift for the benefit 
of the missionary activities of the Moravian church was not 
charitable since it did not conduce to the relief of poverty. 
This argument was apparently advanced in spite of a public 
intimation of the Treasury in 1865 that the existing practice 
(which corresponded to the present practice) would be left 
undisturbed in the absence of fresh legislation, and the 
scathing comment on the conduct of the department 
concerned at the end of Lord Macnaghten’s judgment is worthy 
of note. 

In any event, no question was there at issue save whether 
an enterprise, admittedly a charity in ordinary English law, 
was a charity for the purposes of a particular statute of the 
United Kingdom. If the category, for that purpose, extended 
beyond the relief of poverty, then this enterprise was 
admittedly a charity. The famous passage in Lord 


Macnaghten’s judgment does not purport to be an exhaustive 
definition of the nature of a charity, but énly a statement of 
the four classes of objects whose pursuit is charitable, 
assuming that the other indicia of a charity are present. 

One element, however, which is common to all charities is 
that a charity must necessarily benefit the community or a 


section of the community. This requirement is implicit in 
the definition of Lord Macnaghten’s fourth category, where 
he speaks of ‘‘ other ”’ purposes beneficial to the community. 


But it was not the aspect that was mainly in point in Pemsel’s 
case, and it has sometimes tended to be forgotten. Three 
recent cases have brought it to notice. 

Re Compton [1945] Ch. 123 was a case where a testatrix 
had left her residue to provide, in effect, closed scholarships 
for the descendants of three named persons. Reversing the 
decision of Cohen, J., the Court of Appeal held that this gift 
was not a good charitable one, for lack of the necessary 
public element. 

Then followed a strange case on the other side of the line, 
Re Tree [1945] Ch. 325. The trust there was to help in the 
emigration of ‘‘ persons who resided in the borough of 
Hastings in or prior to the year 1880 or the descendants of 
such persons.”” What the testator had in mind in designating 
such a class did not appear. It was argued that this trust 
was also not charitable on the ground that a person could 
prove himself a qualified object of it merely by saying that 
he was his father’s son or his grandfather’s grandson. [his 
argument failed, Evershed, J., distinguishing the case from 
Re Compton, where the qualification was simply consan- 
guinity, on the ground that the element of residence in 
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Hastings by the ancestor was also required, which formed a 
sufficient common characteristic for the class. In fact the 
class was so wide as to be almost co-terminous with the 
population, since few people can never have had an ancestor 
who lived at Hastings in or before 1880, there being no 
restriction on how remote the ancestor was to be. That, 
however, was not the ground for the decision. 

The most recent case was Re Hobourn Aero Components, 
Ltd.’s Air Raid Distress Fund (1946) Ch. 86, 194. This was 
a summons as to the application of the surplus assets of the 
fund, which had been wound up. The fund had been con- 
stituted by voluntary deductions of twopence in the pound 
from the wages of the employees of the company, to which 
not quite all the employees had agreed to submit. There 
had also been a few larger donations. The purpose of the 
fund was stated in the circular setting it up to be “ to help 
any employee who is in dire distress as the result of enemy 
action.”’ The fund also took over, with general acquiescence, 
the functions of certain collections (which were discontinued) 
in helping ex-employees of the firm who were in the Forces. 
Actually the latter object turned out to be the predominating 
object of expenditure, since some £2,100 was spent on it as 
against £471 on air-raid distress. One is left to presume that 
the employees were fortunate as regards air-raids ; the fund, 
when wound up, had almost £6,000 in hand, which looks as 
if it had been held against contingencies which happily did 
not occur. The Court of Appeal, without calling on counsel 
for the respondents, rejected the appeal of the Attorney- 
General, and held that the fund was not a charity, with the 
consequence that the surplus must go back rateably to the 
subscribers, those who had received benefits bringing them 
into hotchpot. The basis of this decision is that fundamentally 
the fund was for the mutual assistance of employees of the 
company, provided by the beneficiaries’ own subscriptions, 
the larger donations on the one hand, and the gifts to 
ex-employees on the other, being collateral to this main purpose. 
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A fund for the relief of air-raid distress in general would be a 
good charity, but this was, as Morton, L.J., said, “ a business- 
like arrangement on the part of the subscribers for their own 
benefit.” The learned Lord Justice added a warning of 
general application: “In considering the numerous cases as 
to trusts alleged to be directed to the benefit of the 
community or a section of the community, I have often felt 
inclined to echo the observations of Russell, L.J. (as he then 
was), in Re Grove-Grady [1929] 1 Ch. 557, 582: ‘I cannot 
help feeling that in some instances matters have been stretched 
in favour of charities almost to bursting-point ; and that a 
decision benevolent to one doubtful charity has too often 
been the basis of a subsequent decision still more benevolent 
in favour of another.’ ”’ 
DIVORCE LAW 

The Times newspaper of Thursday, 27th June, reports the 
appointment by the Lord Chancellor of a committee, headed by 
Mr. Justice Denning to examine the administration of divorce 
law in England and Wales. The committee are directed to 
assume that the grounds for divorce are to remain unchanged, 
but subject thereto are to advise on the improvement of the 
practice, including specifically, expediting hearings, reducing 
costs, which courts should be competent, and whether any, 
and if so what, machinery there should be for reconciliation. 
Lord Reading is reported as having commented, in the House 
of Lords, that ‘‘ in view of the inevitable delay that must take 
accepted the statement with heavily diluted 
enthusiasm.’’ Nevertheless, since preparations for the reform 
of abuses come better late than never, I should like to 
congratulate the Government on having accepted almost 17 
toto the proposal which I made in the “ Diary” of 
10th February, 1945. The only real difference is that a 
special committee has been set up, whereas I proposed the 
revival for this purpose of the Law Revision Committee. 
Are we to gather that that admirable body, with so solid a 
record of real reforms, is to be allowed to die ? 


place, he 


LANDLORD AND TENANT NOTEBOOK 


THE FURNISHED HOUSES (RENT CONTROL) REGULATIONS, 1946 


THE Furnished Houses (Rent Control) Act, 1946, reviewed 
in the “ Notebook ”’ in our issues of 20th and 27th April last 
(90 Sot. J. 183 and 195), provided for a number of matters 
to be dealt with by regulations to be made by the Minister 
of Health (s. 8). These include : proceedings before tribunals, 
prescribing anything which is required by this Act to be 
prescribed, and “ generally for carrying into effect the provi- 
sions of the Act.’ On 30th May, 1946, S.R. & O. 1946, 
No. 871, containing the Furnished Houses (Rent Control) 
Regulations, 1946, was issued accordingly, and some of its 
provisions merit discussion and comment in this column. 
These regulations were published in last week’s issue of THE 
SOLICITORS’ JOURNAL, at p. 309. 

Chiefly of interest will be those regulations which deal with 
proceedings before the tribunals and those providing for 
information to be supplied by “ lessors.’’ It may be recalled 
that proceedings are commenced by “ referring ’’ contracts 
to the tribunals. (The comprehensive scope of “ contracts 
to which the Act applies,”’ set out in s. 2 (1), was discussed 
on 20th April.) Regulation 4 now provides that references 
shall be by written notice, containing particulars of premises 
and parties ; this notice is to be delivered at an office of the 
tribunal or posted to the tribunal—at this stage the other 
party or parties interested need not be told about the step 
taken at all. This, no doubt, because the tribunal may refuse 
to entertain the reference as being “ frivolous or vexatious’”’ 
(s. 2 (6)). 

It is of interest to note that the reference does not itself 
allege any grievance. The functions of the tribunal are 
to some extent akin to those of a coroner; the proceeding 
is inquisitorial rather than accusatorial, and the succeeding 
regulations are in keeping with this position. 

Regulation 5 reminds us that there are two ways in which 
a reference may be disposed of ; by a hearing, or by considering 





written representations (s. 2 (2) of the Act). Each party to 
the contract is to be informed of his rights, and may either 
reply that he desires a hearing or may send representations. 
But once either party desires a hearing, that procedure 
applies (reg. 6). The arrangements for appearance are 
liberally conceived ; by reg. 7 a party to a contract may 
appear in person, or by counsel, or by a solicitor, or by any 
person whom he may wish to assist him (not : represent him !). 
This goes further than s. 86 of the County Courts Act, 1934, 
which provides for a right of audience to be conferred on 
any person allowed by leave of the court to appear instead 
of any party, while s. 185 of that Act enacts that no person 
other than a solicitor shall be entitled to have or recover 
any fee or reward for appearing or acting on behalf of any 
other party. The idea, no doubt, is to permit not only of 
limited companies appearing by their servants, but also of 
estate agents appearing as advocates in these proceedings. 
The points on which a tribunal may seek information from 
the “lessor’’ are, by reg. 11, set out in Sched. I, under 
eleven heads, the first eight of which call for some comment. 
First, “‘ the address of the house to which or to part of which 
the contract relates.’’ The wording is identical with that of 
reg. 4, describing what the written reference is to contain, 
and will not be helpful if there should be a dispute about 
what is in fact covered by the contract. Next, whether the 
accommodation has been registered for the purpose of Defence 
Reg. 68CB and if it has, whether it is let in accordance with 
the registered terms. This was the regulation which provided 
for suspension of covenants restricting alienation and user, 
the covenantors being tempted by exclusion from the Increase 
of Rent, etc., Restrictions Acts at the time, and similar 
exclusion from protection being provided for in the Furnished 
Houses (Rent Control) Act, 1946: for a discussion of the 
Defence Regulation in question, which is reported to have 
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achieved but little success, see 89 Sot. J. 550. The third 
point, “the name of the lessee,’’ should again be already 
known to the tribunal, and presumably the question is asked 
for the purpose of verification only. Fourthly and fifthly, 
a lessor may be asked about the total accommodation in 
the house, and about accommodation occupied or used by 
the lessee (a) exclusively, and (b) in common with other 
persons. It will be remembered that the Legislature was at 
great pains to prevent Neale v. Del Soto problems from being 
raised in relation to “ parts of houses let at a rent which 
includes payment for the use of furniture or for services,” 
to quote the heading to the Act ; and any contract whereby 
one person, called the “lessor,’’ grants to another person 
(the “‘ lessee’) the right to occupy as a residence a house 
or part of a house, etc., in consideration of a rent, etc., 
“whether or not, in the case of such a contract with regard 
to part of a house, the lessee is entitled, in addition to exclusive 
occupation thereof, to the use in common with any other 
person of other rooms or accommodation in the house,’’ may 
be referred (s. 2 (1)). 

Under heads 6 and 7, information may be sought concerning 
furniture and services, respectively, provided by the lessor 
for the use of the lessee. It is consistent with the scheme of 
things that the lessor is not asked, or need not be asked at 
this stage, to assess the values of furniture or services. But what 
those advising lessors may usefully bear in mind is that the 
words “includes payment for the use of furniture or for services ”’ 
should limit the obligation to what the lessor is bound, by the 
terms of the contract, to supply: the interpretation placed 
upon s. 12 (2) (i) of the Increase of Rent, etc., Act, 1920, 
in King v. Millen {1922| 2 K.B. 647 would be applicable. 
Also “ rent,’’ in the Furnished Houses (Rent Control) Act, 
1946, means, where separate sums are payable for occupation, 
furniture and services, the aggregate of those sums, and 
separate contracts providing for these matters are to be 
deemed one contract (s. 12 (2)). (The position under the 
proviso to s. 12 (2) of the 1920 Act in this case is that the fact 
of separate payments is not in itselff{conclusive, this being 
the net result of a large numberfof decisions.) 


TO-DAY AND 


July 1.—On Ist July, 1698, the Gray’s Inn benchers ordered 
“that an information be brought against Mr. Kite for teaching 
school in George Yard without a licence, to the annoyance of 
several gentlemen of this Society.’’ George Yard lay to the 
east of the passage into the Inn from Holborn. It was “‘ pretty 
large, containing two courts, the one within the other and both 
old timber houses,”’ 


July 2.—On 2nd July, 1571, the Middle Temple benchers 
ordered that any member going out of commons at the end of 
any term without paying or agreeing for pensions, commons and 
other debts to the steward, should lose his chamber and not be 
received into commons again, though meanwhile incurring their 
cost, until he had paid double. 


July 3.—On 3rd July, 1552, the Inner Temple _ benchers 
ordered that ‘“‘ whereas Master Hugh Smythe was put out of 
commons for giving Master Lawton, one of the outer barristers, 
a blow on the ear, because the said Lawton counselled someone 
to arrest the brother of the said Smythe for debt, which offence 
is of such importance that, for the perilous example thereof, 
it may not well be remitted, but considering it is the first time 
the said Smythe has been put out of commons, and that he 
has been out of commons for a quarter of a year, upon his humble 
suit it is ordered that the said Smythe shall for his offence pay 
to the use of the company five marks for a fine, after which he 
shall be received again into fellowship and commons, upon 
condition that he shall from henceforth obey and observe all such 
orders, statutes and rules as have been heretofore made and 
hereafter shall be made.” 


July 4.—On 4th July, 1577, the Oxford Assizes opened. 
There was to be tried Roland Jenks, a Roman Catholic bookseller 
who had spoken against the State religion. A very great eee 
of spectators crowded to the court house in the Castle yard ‘ 
which time there arose such a damp that almost all were 
smothered.’’ Chief Baron Bell and Serjeant Barham died as 
well as the High Sheriff, the Under-Sheriff and several gentlemen 


RS’ JOURNAL [Vol. 90] 317 

But more that touches on value may be inquired about 
under No. 8, which distinguishes between cases in which the 
lessor is, and cases in which he is not, the “ owner.” 
This expression is not defined in Act or regulations, and | 
think context must be relied upon for its interpretation. 
For where the lessor is owner, he may be asked in what 
manner he became such, the price he paid for the house 
if he bought it, and the amount of interest on any mortgage ; 
where he is not, the information should be as to the rent he 
pays to his superior landlord. I should say that if any lessor 
were in fact a lessee holding under a lease reserving a pepper- 
corn rent (‘‘ if demanded ’’) he should be considered “ owner.”’ 
And I do not know why a distinction should be drawn, if 
it is to be, between a purchaser who borrows on the security 
of the house itself, one who borrows on other security, and one 
who does not borrow at all, but of course loses the interest 
his outlay would have yielded if invested. The significant 
feature of these questions appears to be this: the Act directs 
the Tribunal to be guided, in arriving at its decision, by 
what it thinks “ reasonable.”” This struck one as an improve- 
ment upon the “normal profit’ standard of s. 9 of the 
Increase of Rent, etc., Act, 1920, and Rent, etc., Restrictions 
Act, 1939, involving an inquiry into what profit might 
reasonably have been expected from a similar letting at some 
former date. The element of reasonableness is common to 
both ; but it looked as if tribunals under the new Act were 
to value objectively. If this part of the schedule is intra vires, 
the interesting thing is that the Act will not necessarily bring 
about equal rents for equal accommodation, for the question 
of profit (though the word be not mentioned), will still enter 
into the deliberations of the tribunal. It appears, however, 
that the narrow view that the provisions should apply only 
when lessors are themselves lessee has not been taken ; that 
this may have been the case with the other Acts appeared 
from the decision in Jones v. Johnson (1942), 86 S.J. 120. 
In the result, it is not altogether easy to say whether the 
Minister, in making a regulation “ for carrying into effect 
the provisions of the Act,” has proceeded on the assumption 
that rent is reasonable if the lessor is not profiteering, regardless 
of what the lessee gets for his money. 


YESTERDAY 


of the county and jurors. The disaster was long remembered as 
the Black Assize. ‘‘ There died in Oxford 300 persons and 
sickened there but died in other places 200 and odd from July 6 
to August 12, after which day died not one of that sickness, 
for one of them infected not another, nor any one woman or 
child died thereof.”’ 

July 5.—When her mother tried to prevent her from going 
to see a Tyburn execution, Sarah Spencer struck her and went 
allthe same. After the show she went to a house near St. Giles’s 
Pound where she fell in with a gang of coiners who persuaded her 
to join them. Eventually she was caught, convicted and herself 
executed at Tyburn on 5th July, 1721. Coining was then 
treated as treason in law and she was strangled at the stake and 
burnt. She was much interrupted in her devotions by the 
pelting of the mob. 

July 6.—On 6th July, 1614, the Gray’s Inn benchers ordered 
‘that all the gentlemen that shall hereafter be admitted of this 
Society shall enter into a bond of £10 with two sureties . 
for the paying of all their duties . . . before they enter 
commons.,”’ 

July 7.—On 7th July, 1671, Sir William Jones, lately appointed 
a King’s Counsel and called to the bench of Gray’s Inn, was given 
a voice in pension. He had an excellent King’s Bench practice, 
became Solicitor-General in 1673 and Attorney-General in 
1675. In that capacity he directed the prosecution of the victims 
of the ‘‘ Popish Plot ”’ faked by Oates and led for the Crown when 
Green was tried for the murder of Sir Edmund Berry Godfrey, 
also a member of the Inn. He resigned his office in 1679 and 
became a pronounced enemy of the court. In some quarters he 
had the reputation of being ‘‘ the greatest lawyer in England and 
a very wise man”’ but Dryden in ‘“‘ Absalom and Achitophel ” 
satirised him as ‘‘ Bull-faced Jonas.’’ He died in 1682. 


into 


Two FunNcrTIONs. 
The recent opening of the temporary pre-fabricated library 
in the gardens of Gray’s Inn, by Mr. Winston Churchill, who has 
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been a Bencher since 1942, was in all respects a very different 
occasion from the ceremonial opening on 18th July, 1929, of 
the new Holker Library, in South Square, destined to last for 
less than a dozen years. This time the tiny building, dwarfed 
by the enormous marquee in which the members and their 
guests assembled, was far too small to be the scene of its own 
opening. The sound of pneumatic drills demolishing air-raid 
shelters without and of a rolling, roaring thunderstorm above 
helped to keep the company in mind of the times in which we 
live. How different the former scene in the spaciousness of the 
building of 1929, with its tall windows, its dome and its wood 
carvings! How conventionally appropriate the official narrative ! 
“A glorious summer afternoon favoured the Inn and the guests 
of the Society. For the event of the day in the new building, 
the various chambers of the Library were fully occupied .. . 
I'rom the Library those present proceeded to the gardens for a 
Garden Party which completed the functions of the day... 
Probably the picture was as pleasing as any the gardens have 
presented in modern times.’’ Mr. Stanley Baldwin was invited 
to perform the ceremony and delivered a speech in which he 
referred to Dominie Sampson, Charles Lamb, Martin Luther, 
King Ptolemy, Diderot, Brer Rabbit, Sir Thomas Browne’s 
Urn Burial, Piers Plowman and several other matters. The 
Jate Tim Healy, K.C., was there as Treasurer to make a short and 
witty contribution to the pleasure of the occasion and in the list 
of guests one noticed ‘‘ His Excellency Herr Sthamer (The 
German Ambassador) and Frau Sthamer.’’ The building was 
lavishly praised but now that it is destroyed and the architect 


COUNTY COURT LETTER 


Rescission of Sale of Car 

In Butler v. Keel, at Trowbridge County Court, the claim was for 
£6 19s. 7d. in respect of repairs to a car. The counterclaim was 
for {12 10s. as the price of a rebore. ‘The plaintiff’s case was 
that in August, 1945, she answered an advertisement for a 
Vauxhall 10 h.p. car, which she bought from the defendant for £90, 
giving her own car in part exchange. Onan attempt being made 
to drive the car, the hand-brake cable broke. It transpired that 
the brakes required relining, and the total bill was 46 19s. 7d. 
After another breakdown the car was returned to the defendant, 
who gave back the plaintiff's car and the £90. The defendant’s 
case was that he knew the car was not in perfect condition, but 
a little money spent on repairs would make it a first-class car. 
The plaintiff had asked to have the engine rebored and had 
offered to pay half the cost. His Honour Judge Kirkhouse 
Jenkins, K.C., gave judgment for the plaintiff on the claim and 
counterclaim, with costs. 


Alternative Accommodation 

In Searle v. Thompson, at Cambridge County Court, the claim 
was for possession of a cottage, let at 4s. 6d. a week. The 
plaintiff was a dairy farmer, and required the cottage for occupa- 
tion by his son-in-law, who was employed by the plaintiff. The 
County War Agricultural Committee had issued a certificate 
that the man was necessary on the holding. Alternative accom- 
modation had been offered 400 yards away. The defendant’s 
case was that he had lived in the cottage for twelve years, and 
the alternative accommodation was not suitable. His Honour 
Judge Lawson Campbell made an order for possession in six weeks, 
with costs on Scale A. 


Decision under the Workmen’s Compensation Acts 
Incapacity from Hernia 
In TYeece v. John Maddock, Lid., at Wellington County Court, 
the applicant was aged sixty-five, and his case was that his right 
leg was amputated when he was seventeen, and he had since 
worked with an artificial leg. He worked until 1937, and in 1939 
he obtained work as a labourer with the respondents. After 
doing a normal man’s work the applicant sustained a hernia 
on the 13th August, 1945. Compensation was paid until the 
17th November, when it was discontinued on medical evidence 
that the applicant could resume normal work. His pre-accident 
wages were £3 17s. 3d. a week. The hernia had caused him to 
put more weight on the artificial leg, resulting in pain in the stump. 
The applicant could therefore only do light work. The 
respondents’ case was that, having had a serious incapacity all 
his life, the applicant felt that another one was too much for him. 
He suffered from discomfort rather than incapacity, and could 
do as much work as an average man of sixty-five with only one leg. 
His Honour Judge Samuel, K.C., held that the applicant was 
partially incapacitated, and his earning capacity was £2 a week. 
An award was made of 18s. 6d. per week from the date of the 
claim, with costs. 
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who built it is no longer of this world, it may be permissible to 
say that in many quarters it was much disliked for a showy 
inappropriateness which clashed alike with the friendly simplicity 
of the Tudor Hall and the Georgian Square. Since one important 
aspect of Gray’s Inn is that it is a national monument, it would 
be wise and well if, before reconstruction began, some such body 
as the Georgian Group were invited to offer an opinion. 


Gray’s INN LIiBRary. 

This is the second time that Gray’s Inn has lost its library by 
fire. Certainly from the 16th century and probably earlier, 
it was housed on the first floor of a building on the site of No. 1 
Gray’s Inn Square. About six one January morning in 1684 the 
chambers above caught fire. The blaze ‘‘-burnt very furiously, 
being in so dry a season, that no water was to be had in a long 
while ; but at last by blowing up and the engines, it was happily 
extinguished : there were three persons killed at it, and three or 
four gentlemen of the House had all their goods and books burnt.’ 
In two years the Library was replaced on the same site and did 
not move for another hundred years. Then, in 1788, when the 
Duchy of Lancaster Office vacated the premises between the Hall 
and the Chapel, which it had long occupied, the Library moved 
into the first floor, with the Pension Chamber beneath. In 
another fifty years there was a need of expansion and in 1842 
a building was completed in South Square, running along the 
south side of the Chapel. The first floor was a library extension. 
In 1884 a further extension eastwards was made and that was all 
till 1929. 


POINTS IN PRACTICE 


Questions from solicitors who are REGISTERED ANNUAL SUBSCRIBERS are answered, 
without charge, on the understanding that neither the Proprietors nor the Editor, nor any member 
of the staff, are responsible for the correctness of the replies given or for any steps taken in 
consequence thereof. All questions must be typewritten (in duplicate), addressed to the Editorial 
Department, 88-90, Chancery Lane, W.C.2, and contain the name and address of the subscriber, 
and a stamped addressed envelope. 


Income Tax—INLAND REVENUE COMMISSIONERS v. OSWALD 


Q. A was entitled to a reversionary interest which she mort- 
gaged to B by a deed which provided for the capitalisation of 
interest unpaid by it being added to principal. After about 
twelve years the interest was sold by A and the mortgage debt 
satisfied. The amount paid to B on this occasion was the original 
principal sum plus a sum representing interest calculated with 
half-yearly rests at the rate applicable to the mortgage, only the 
net amount after deduction of tax at the standard rate from 
time to time in force being added to principal each half-year. 
The inspector of taxes, relying upon the recent House of Lords 
decision in Inland Revenue Commissioners v. Oswald (1945), 
89 Sor. J. 224, now assesses the executor of A (who is deceased) 
under r. 21 of the General Rules, Income Tax Act, 1918, at the 
present standard rate on the gross amounts of interest computed 
over the twelve years, so that unless some adjustment is made 
the executor will have to pay to the Revenue more than the 
amount of tax allowed by the mortgagee. In those circumstances : 

(a) Can the difference be recovered from the mortgagee ? 

(b) Ifthe interest is treated as paid at the time of the repayment 
of principal out of profits or gains not brought into charge to 
tax, and taxable at the then standard rate of 10s., might not the 
mortgagee ask for a complete revision of the compound interest 
calculation as the gross amount of interest ought to have been 
added each half-year with consequent increase in each half-year 
of the amount on which the interest for the ensuing half-year 
was calculated ? 

(c) Presumably the inspector of taxes would then revise his 
proposed assessment. 


A. (a) The opinion is given that an action against B to recover 
part of the money must be classed as one for money paid, and 
the rule is that mistake of Jaw does not warrant an action for 
recovery of money overpaid. 

(b) and (c) If B consented to a revision, it would, if he were 
properly advised, only be on the terms that there must be a 
complete revision on the lines indicated, and then the inspector 
would certainly revise his assessment. An assessment can only 
be made on the gross amount paid, and not on that which 1s 
owing and not paid. It is suggested that the inspector be asked 
to make an assessment on B, which it is considered he can do in 
respect of the tax that has not been deducted by the payer. 

Wills and Bequests 

The Right Hon. Albert Charles Clauson, of Hawkshead House, 

North Mimms, Hatfield, Herts, left £148,571. 
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CORRESPONDENCE 


The views expressed by our correspondents are not necessarily those of 
THE SOLICITORS’ JOURNAL.) 
Fusion 

Sir,—On my return from the Far East I read through the file 
of your journal containing the copies of it published during 
my absence. 1 noticed that in your issue of the 11th May 
you had criticised my colleague, Mr. Raymond Blackburn, M.P., 
for his advocacy of fusion of the two branches of the legal pro- 
fession. I was surprised to see that vou had put up most 
inadequate arguments against it. 

On reading your issue of the 13th April, I noticed that you 
wrote, quite rightly, of the vitality and integrity of the legal 
profession in Singapore. You further commended the vigour 
of the legal profession in Malaya, and expressed the view that the 
robustness of the common law and its administration were also 
demonstrated in the many excellent law reports which the 
Malayan Law Journal contained. 

May I join with you in your tributes both to the legal profession 
in Malaya and to the Malayan Law Journal, but may I also point 
out as a former member of the Straits Settlements Bar, that the 
legal professions in Malaya are now, and always have _ been, 
fused. 


House of Commons, S.W.1. D. R. REES-WILLIAMS. 


It is not surprising that the writer of this letter considers 
the arguments put forward ante, at p. 215, to be inadequate. 
If he did not disagree he wou!d of course consider the arguments 
quite adequate. No reasons for the view of the writer of this 
letter were put forward except that the legal profession in Malaya, 
though fused, has vitality and integrity. This is not a good 
reason, because he fails to show that it would not have more 
vitality and integrity if the Bar were separated from the solicitors’ 
branch. Incidentally, the criticisms in the ‘* Topic’? to wichh 
the writer refers, merely dealt with the claim that fusion cheapens 
litigation. The “ Topic ”’ did not deal with the question whether 
it is or is not otherwise desirable for the advocate to be indepen- 
dent of the lay client as is the case here. On this question, 
the writer of the ‘“‘ Topic ’”’ preserves an open mind.—Your 


CONTRIBUTOR. 
REVIEW 


The Law Relating to Town and Country Planning. By W. Ivor 
Jennincs, M.A., LL.D., of Gray’s Inn, Barrister-at-Law. 
Second Edition by J. Kk. Howarp Roserts, C.B.E., Solicitor 
and Parliamentary Officer to the London County Council. 
With a Foreword by The Right Hon. W. S. Morrison, M.C., 
K.C., Minister of Town and Country Planning, 1943-45. 
1946. London: Chas. Knight & Co., Ltd. 45s. net. 

The writers, both of the foreword and of the preface to this 
work, emphasise the importance of the changes in planning 
legislation in the last few years, and particularise the creation of 
new problems which have arisen through extensive war damage 
and through former development having become obsolete. In 
an opening chapter, the author traces the development of modern 
local government law which, he points out, is the product of the 
industrial revolution. Such law came a century too late and 
enabled local authorities to control only developments which had 
taken place since 1870. Its powers assumed the existing urban 
units and their development by private individuals, so that public 
health authorities did not proceed themselves to develop the land 
or to establish any plan for general development, but instead 
considered every application for development in isolation. 

The author proceeds to detail the gradual change in a local 
authority’s functions from passive control to direct impact, and 
from town planning to town and country planning. The 
problem is not how to prevent people from crowding together in 
towns, it is rather to prevent them from scattering themselves 
about the countryside. Planning is as essential for built- 
up areas as for undeveloped areas, and involves demolition 
of insanitary, ugly, or badly placed buildings as well as preventing 
their arising in future. The author discusses the conception 
of “ regional ”’ planning, and the new powers for the clearing and 
re-development of areas of extensive war damage, and areas of 
obsolete development and bad lay-out and also of overspill 
areas. 

Mr. Howard Roberts, who is well qualified for his task, explains 
that he has written his book from the point of view of the adminis- 
trator rather than from the more academic angle from which the 
subject is genera!ly approached. He begins with twelve chapters 
in which he deals with the principle Acts separately and then 
with certain general aspects, such as The Planning Authority 
and its Functions, Compensation and Betterment, Acquisition 
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of Land, Position of Statutory Undertakers and Judicial 
Proceedings. He then annotates each of the Acts between 1932 
and 1945, repeating the Town and Country Planning (Interim 
Development) Act, 1943, in a special section devoted to interim 
development in which he also deals with s. 10 of the Act of 1932, 
s. 20 of the War Damage Act, 1943, and with the General Interim 
Development Order. He has a special section on procedure. 
And he deals in separate appendices with acquisition and with 
restriction of ribbon development. Statutory Rules and Orders 
are printed with the provisions to which they are appropriate. 

It is unnecessary to add that Mr. Howard Roberts has done 
his work with skill and thoroughness, and has added unusual 
features which assist in the better understanding of his subject, 
such as his analytical tables of procedure, and his survey of 
administrative decisions on interim development appeals. ‘There 
is no reason to doubt the fulfilment of the hope expressed by the 
author in his preface that the book will prove useful to the 
actual administrator engaged in the active work of town planning. 


BOOKS RECEIVED 
Tax Cases. Reported under the Direction of the Board of 
Inland Revenue. Vol. XXVI—Part V. 1946.) pp. 213-264. 
H.M. Stationery Office. 1s. net. 
The Industrial Law Review. June, 1946. Vol. I, No. 1. 


Reinstatement in Civil Employment. By IF. N. BALL, LL.b., 
Solicitor. 1946. pp. viii and (with Index) 114. Leigh-on 
Sea: The Thames Bank Publishing Co., Ltd. 5s. net. 

The Law of the Parish Church. Second Edition. By W. L. 
Dace, LL.B., of Gray’s Inn, Barrister-at-Law. 1946.) pp. xxii 
and (with Index) 151. London: Butterworth & Co. 
(Publishers), Ltd. 12s. 6d. net. 


Massachusetts Law Quarterly. April, 1946. Vol. XXXI, No. 1. 


Hart’s Introduction to the Law of Local Government and 
Administration. Third Edition. By D. J. Breartir, LL.M., 
Solicitor, Town Clerk of Penzance. 1946. pp. Ixiv, 798 and 
(Index) 80. London: Butterworth & Co. (Publishers), Ltd. 
25s. net. 

The Rent Acts. 
Megarry, M.A., 
1946. pp. xvi, 78 and (Index) 6. 
Ltd. 7s. 6d. net. 


Federal Rules of Criminal Procedure. Edited by The Hon. 
ALEXANDER Hovtzoerr, with an Introduction by the Attorney 
General of the United States. 1946. pp. xxi and (with Index) 
335. New York: New York University School of Law. 

The Modern Law Manual for Practitioners. Second [<dition. 
Under the general editorship of N. P. SHANNON, of Grav’s 
Inn, Barrister-at-Law. Published for The [aw Society. 1046. 
London: Butterworth & Co. (Publishers), Ltd. ; Sweet and 
Maxwell, Ltd. 35s. net. 


Second Edition. Part I 
LL.B., of Lincoln’s Inn, 
London : 


text: By KK: E. 
Barrister-at-Law. 
Stevens & Sons, 





‘When everyone else connected with the law gets something 
for his work, L wonder how, under modern conditions, Anyone 
can justify a system under which men have to act as jurors 


come long distances, leave their own businesses, suffer all sorts 
of inconvenience, and then have to do unpleasant jobs without 
getting a penny towards their out-of-pocket expenses,” said 
Judge Barra O’Briain, at Clare Circuit Court, recently. “I 


would like to suggest to the authorities who have power to amend 
the law in this respect, that this matter may be worthy of 
consideration,”’ he added. 


REQUISITIONING OF UNOCCUPIED HOUSES. 

The Minister of Health in a letter to local authorities (circular 
141/46) states that in the present shortage of housing accom- 
modation it is necessary to ensure as far as possible that all 
houses are reasonably fully occupied, and this is the main 
intention of the requisitioning powers which the Minister has 
delegated to the clerks of local authorities. Accordingly, where 
an owner notifies his intention to occupy the house by himself 
or his family, the clerk to the local authority is authorised to 
retain possession of the premises if the local authority are satisfied 
that to release the house for occupation by the owner or his 
family would result in serious under-occupation of the house, 
subject to the owner, if he so desires, being allowed to occupy 
such proportion of the premises by himself or his family as the 
local authority deem reasonable for his needs, and on such terms 
as to payment and otherwise as the local authority may approve. 
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NOTES OF CASES 
COURT OF APPEAL 


In ve Greycaine, Ltd. 
Morton, Bucknill and Cohen, L.JJ. 16th April, 1946 
Company—Receiver appointed by debenture-holders—Power to 
charge vemuneration on percentage basis—Liquidation—A pplica- 
tion to fix veceivers’ remuneration—No jurisdiction to deal with 

past remuncration—Companies Act, 1929 (19 & 20 Geo. 5, ¢. 23), 

s. 309. 

Appeal from a decision of Lord Uthwatt (sitting as an additional 
judge of the Chancery Division), ante, p. 151. 

The Companies Act, 1929, provides by s. 309: “ The court 
may, on an application made to the court by the liquidator of 
a company, by order fix the amount to be paid by way of remunera- 
tion to any person who, under the powers contained in any 
instrument, has been appointed as receiver or manager of the 
property of the Company ...’’ G, Ltd., by two deeds dated the 
Sth July, 1929, and 16th November, 1934, charged its under- 
taking to a trustee to secure two issues of debentures. The 
deeds authorised the trustee to appoint a receiver, and provided : 
“ The remuneration of such receiver shall be payable out of the 
mortgaged premises and shall be at such rate not exceeding that 
provided in the Law of Property Act, 1925, s. 109, as the trustees 
may from time to time determine.’”’ In November, 1936, the 
trustee appointed B receiver and the deed of appointment 
expressly authorised him to retain for his remuneration com- 
mission at the rate of 5 per cent. of the gross amount of all moneys 
received by him, and all costs, charges and expenses reasonably 
incurred by him. In April, 1937, W was appointed an additional 
receiver. In March, 1938, an order was made for the compulsory 
winding-up of the company. The receivers carried on the 
business of the company from 1936 until 1940, when the company’s 
works were destroyed by enemy action. Very large sums had 
passed through their hands, amounting in all to about £1,000,000, 
of which £737,921 represented trading receipts. The receivers’ 
remuneration, calculated in accordance with the terms of the 
deeds of charge, amounted to £48,850, and on the payment of the 
war-damage claim they would be entitled to a further £6,560, 
These sums were in addition to expenses. The liquidator applied 
under s. 309 asking the court to fix the remuneration of the 
receivers. The registrar made an order allowing the sum of 
415,000. By this motion B and the personal representatives of 
W, who had died, asked to have the registrar’s order discharged. 

Loxrp Uruwatr held that the court had no jurisdiction to 
alter the remuneration which had accrued payable to the receiver 
prior to the date of the application. The liquidator appealed. 

Morton, L.J., said that the first question raised was whether 
the remuneration of the receiver was validly fixed by the trust 
deeds and appointments. The second was whether, if the 
remuneration had been validly fixed, the court had jurisdiction 
to reopen the matter at all. There had been no argument on 
this point, and he proposed to assume that the court had power 
to fix remuneration under s. 309, notwithstanding that the 
remuneration was duly fixed on the receiver’s appointment. The 
third question, assuming the court had jurisdiction, was from what 
date the court could fix the remuneration. Four dates were 
suggested : the first was that the court could fix the remuneration 
as from the appointment of the receiver ; the second was that the 
court could fix the remuneration as from the date of the winding- 
up; the third date suggested was the date of the application 
made by the liquidator. That was the date which Lord Uthwatt 
thought right. The last suggestion was that the court could only fix 
the remuneration as from the date of the court’s order. In his 
view the receiver’s remuneration was validly fixed by the trust 
deeds and appointments. The construction of the section was not 
free from difficulty, but he had come to the conclusion that the 
court could not go further back than the date of the application. 
He based this view on the words“ to be paid ’’—those words pointed 
to regulating events in the future. He had difficulty, however, 
in understanding why Lord Uthwatt took the date of the applica- 
tion as the date from which the court could fix the remuneration. 
The construction which best fitted the words of the section was 
that the court could only fix remuneration as from the date of its 
order. 

BuCKNILL and CoHEN, L.JJ., agreed. 

The matter was remitted to the registrar with a direction that 
any order made by him was not to disturb remuneration to which 
the respondents were entitled pursuant to the trust deeds out of 
gross moneys received by them up to the date of his order. 

CouNsEL: Brunyate ; Cecil Turner ; Aronson. 

SOLICITORS : Roney & Co. ; Cosmo Cran & Co. 

{Keported by Miss B. A. Bicknet, Barrister-at-Law.} 
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CHANCERY DIVISION 
In ve Cassel’s Will Trusts; Public Trustee v. H.M. Attorney- 
General 
Romer, J. 15th March, 1946 
Revenue—Estate duty—Annuity for life—Determination of annuity 
How duty borne—Finance Act, 1894 (57 & 58 Vict. c. 30), 

ss. 2 (1) (6), 8, 9. 

Adjourned summons. 

The testator by his will, dated the 7th July, 1920, bequeathed 
a number of annuities, including ‘‘ to J an annuity of £5,000 and 
after her death or, if she shall predecease me, then from the date 
of my death an annuity of 45,000 to her two daughters C and _ N, 
and to the survivor of them.”’ The will authorised the trustees 
to appropriate investments to answer the annuities. The 
testator died in 1931. No fund was appropriated to answer the 
annuities. J died in 1944, leaving her two daughters surviving. 

Romer, J., held, when the summons first came before him 
(reported ante, p. 92), that the estate duty payable on J’s death 
was payable upon the capital value of the slice of the testator’s 
estate required to produce an annuity of £5,000. The question 
now raised was how that duty was to be borne. 

Romek, J., said that on behalf of those interested in residue 
it was contended that by reason of s. 14 (1) of the Finance Act, 
1894, the annuitants must make a contribution to the burden 
on the lines laid down in In ve Parker-Jervis ; Salt v. Locke 
[1898| 2 Ch. 643. Alternatively, that such contribution ought 
to be exacted in accordance with ordinary equitable principles. 
He was unable to see that any principle of equity required that an 
annuitant, who acquired no benefit from the death of a fellow 
annuitant, should have to contribute towards the duties to which 
that death gave rise. If this contention of the residuary legatee 
were to succeed, it must succeed upon the joint effect of the 
relevant sections of the Finance Act, 1894, and the provisions of 
the will. If the Act required contributions from the annuitants 
there was nothing in the will freeing the annuitants from it. 
Where a fund passed for a beneficial interest in possession, those 
who succeeded were subject to a personal liability by s. 8 (4), the 
Revenue being safeguarded by the charging provisions of s. 9 (1), 
which extended to apportion the burden of the duty rateably 
among those who succeeded to the property. It was contended 
that the charge extended to the whole of the general estate and 
should be borne rateably by all those, including the annuitants, 
who were beneficially interested in such estate. As there had 
been no appropriation to answer the annuities, they were payable 
out of the general estate, which benefited by the cesser of J's 
annuity. Had an appropriation been made, he saw no ground 
on which it could be suggested that the surviving annuitants 
could be rendered liable to make any contribution towards the 
duty which would become exigible on the death of one of their 
number. There would have been no difficulty here in dividing 
the estate into two proportionate parts, one to answer the 
annuities. On the death of an annuitant an amount equal to 
a slice would sink into residue and it was upon that slice that duty 
was payable. The charge of the Revenue was upon the residue 
into which the slice fell, including the slice itself. This case was 
distinguishable from Jn ve Palmer (1916) 2 Ch, 391, as there 
the new annuity was payable solely out of the fund which benefited 
by the cesser of the old annuity. The annuitants, including ]’s 
children, could not be called upon to make any contribution to 
the duty in question. The estate duty was payable out of the 
estate, other than such part thereof as was required to secure the 
subsisting annuities. 

CounsEL: Wilfrid Hunt, 
M. J. Albery; H. H. King; G. 
Hewins. 

SOLICITORS : 
and Gisborne & Co. ; 
Vertue, Son & Churcher. 

{Reported by Miss B. A. BickneLt, Barrister-at-Law.] 


Raymond Jennings, K.C., and 
R. Upjohn, K.C., and M. G. 


Norton, Rose, Greenwell & Co.; Lewis & Lewis 
Cooper, Bake, Fettes, Roche & Wade ; 


In ve James 
Roxburgh, J. 10th May, 1946 

Practice—Administration—Transfer by administrators of estate 

to Public Trustee—Form of application—Public Trustee Act, 

1906 (6 Edw. 7, c. 55), s. 6 (2). 

Originating motion. , a 

J died intestate on the 4th June, 1945, and letters of adminis- 
tration to his estate were granted on the 9th November, 1945, 
to the applicant V, one of the next of kin, who was normally 
domiciled in Canada and had come to this country to obtain 
them. The estate was sworn for probate at somewhat overt 
£26,000. The applicant had substantially completed the 
administration save for the collection of an interest in the estate 
of a testator who had died in 1929 and whose estate had not so 
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far been fully administered. The administrator, wishing to return 
to Canada, applied by originating motion for an order under 
s. © (2) of the Public Trustee Act, 1906, that he might be at liberty 
to transfer the deceased’s estate to the Public Trustee for 
administration and that all the powers of the applicant as an 
administrator might be exercised by the Public Trustee. The 
next of kin, who were respondents, all consented to the application. 
In Inve Symes, 62 SOL. J. 403 ; [1918] W.N. 68, a similar applica- 
tion had been made by originating summons, but having regard 
to the decision of Evershed, J., in In ve Squive’s Settlement, 
90 Son. J. 19; [1946] W.N. 11, this application was made by 
originating motion. : 

ROXBURGH, J., said that the application had been rightly 
made by originating motion. He made an order in the following 
terms: ‘‘ Let the applicant V be at liberty pursuant to s. 6 (2) 
of the Public Trustee Act, 1906, to transfer the unadministered 
estate of the above-named intestate J to the Public Trustee 
for sole administration and let all the powers of the said applicant, 
as administrator of the estate of the said intestate, be as from 
the date of this order exercised by the Public Trustee. Costs 
of all parties as between solicitor and client to be taxed and paid 
out of the estate.’’ The order was expressed to be subject to 
the production to the Registrar of an affidavit exhibiting the 
consent of the Public Trustee to the order. 

CouNSEL: G. H. Newsom ; Thomas Cunliffe, 1. J. Lindner, 
J. Monckton, F. B. Marsh. 

soLicitors : Darley, Cumberland & Co., for Wansbroughs, 
Robinson, Tayler & Taylor, Weston-super-Mare ; G. H. Drury, 
for Gabb, Price & Fisher, Abergavenny ; Fielder, Jones & Ball. 

[Reported by Miss B. A. Bickne.t, Barrister-at-Law.] 


KING’S BENCH DIVISION 
R. v. Bottrill, ex parte Kuechenmeister 
Lord Goddard, C.J., Croom-Johnson and Lynskey, J J. 
3rd April, 1946 
Habeas Corpus—Enemy alien—Licence to be at large in Realm— 

Revocability at will by Crown—A pplication for writ not maintain- 

able—Status of Germany since surrender. 

Application for a writ of habeas corpus. 

The applicant, a German subject, stated in an affidavit that 
he came to England in 1928 and was granted permanent residence 
in 1931. In that year he married an Englishwoman, and they 
had three chi:dren, all born in England. In May, 1939, he applied 
for British nationality. In August, 1939, he was asked by the 
Home Secretary to leave the country. He went to Eire until, in 
December, 1939, he was informed by the Home Office that he 
could come before an advisory committee. He was subsequently 
sent to Australia for internment. He remained there until 
March, 1945, when he returned to this country. He was then 
sent for internment to Beltane School, Wimbledon, where he 
still remained. The present application was for a writ to be 
directed to the respondent, the commandant of that internment 
camp. It was contended for the applicant that, since her 
unconditional surrender, Germany was no longer a State, that 
His Majesty was no longer at war with Germany, and, therefore, 
that there was no such person as an enemy alien. ‘The Attorney- 
General produced a certificate dated the 2nd April, 1946, from 
the Secretary of State for Foreign Affairs, stating : ‘‘ (1) That 
under paragraph 5 of the preamble to the declaration dated 
Sth June 1945, of the unconditional surrender of Germany, the 
Governments of the United Kingdom, the United States of 
America, The Union of Soviet Socialist Republics, and France 
assumed ‘ supreme authority with respect to Germany, including 
all the powers possessed by the German Government, the High 
Command, and any state, municipal or local government or 
authority. The assumption, for the purposes stated above, of 
the said authority and powers does not affect the annexation of 
Germany.’ (2) That in consequence of this declaration, Germany 
still exists as a State and German nationality as a nationality, 
but the Allied Control Commission are the agency through which 
the Government of Germany is carried on. (3) No treaty of peace 
or declaration by the Allied Powers having been made terminating 
the state of war with Germany, His Majesty is still in a state of 
war with Germany, although, as provided in the declaration of 
surrender, all active hostilities have ceased.”’ 

Lorp Gopparp, C.J., said that the court had no authority 
to go behind the matters certified by the Foreign Secretary : 
(Duff Development Company, Ltd. v. Kelantan Government {1924} 
A.C. 797, per Lord Finlay, at p. 815). The court were bound to 
take it that there was still a State of Germany, the government 
of which was being conducted by the Allied Powers, and that 
His Majesty was still in a state of war with Germany. ‘Therefore, 
German subjects were still enemy aliens. It was well settled 
that an enemy alien was not entitled to a writ of habeas corpus. 
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There had often been cases where enemy aliens had been allowed 
to remain at large in this country while it was at war, but such 
a licence was revocable at the will of the Government in the 
interests of the safety of the State. The application would be 
refused. 

CouNsEL: John Foster ; The Attorney-General (Sir Hartley 
Shawcross, K.C.) ; Hon. H. L. Parker. 

SoLicitors: Marsh and Ferriman, 
Solicitor, 


Treasury 


Worthing ; 
{Reported by R. C. Catsurn, Esq., Barrister-at-Law.]} 


Brown v. Wolfinden 
Lord Goddard, C.J., Croom- Johnson and Lyuskey, J}. 
9th April, 1946 
lood and drugs—Adulterated milk—Milk produced in onc area 
proceedings in another—Request from one authority to anothes 
to take sample—kExact compliance condition precedent to Justices’ 

jurisdiction—Food and Drugs Act, 1938 (1 & 2 Geo. 6, c. 56), 

ss. 68 (5) and 80 (2). 

Case stated by Richmond (Surrey) justices. 

Milk produced by the appellant at a farm in Buckinghamshire 
was, under a contract with the Milk Marketing Board, sold to 
the board, who conveyed it to a dairy company in Surrey. ‘The 
Surrey county inspector having in writing requested the 
Buckinghamshire county inspector to produce samples of the 
milk at the farm, officials representing the latter inspector, 
in purported compliance with the request, procured samples of 
the producer’s milk while it was in transit from the farm to 
Surrey. The public analyst certified that the milk was 
adulterated with water; proceedings were taken against thie 
producer in Surrey ; he was convicted and fined; and he now 
appealed. By s. 68 (5) of the Food and Drugs Act, 1938, ““ Where 
milk sold within the area of a local authority is obtained from a 
dairy outside that area, that authority may, in writing, request a 
food and drugs authority within whose area the dairy is situated 
to procure samples of the milk at the dairy or in transit,’’ where- 
upon the recipient of the request must as soon as possible procure 
the samples and send them to the requesting authority for 
analysis, ‘‘ and, for the purposes of this Act, samples so procured 
shall be deemed to have been procured within the area for which ”’ 
[the requesting officer] ‘‘ acts.’’ By s. 80 (2), proceedings in 
respect of an article sampled are to be taken before a court having 
jurisdiction in the place where the sample was procured, 
provided that, where a sample procured in one area is deemed 
to have been procured within another area, the prosecutor may, 
at his option, take proceedings at a court in either the area 
where the sample was taken or that in which it is deemed to 
have been taken. 

Lorp Gopparp, C.J., said that, before the justices could 
lawfully adjudicate on proceedings brought under the option 
given by s. 80 (2), the sample must have been procured in 
accordance with s. 68 (5). The Surrey inspector’s request to 
the Buckinghamshire inspector to procure a sample at the 
producer’s farm was not complied with by taking the sample 
in transit after collection of the milk. Therefore, the sample 
had not been procured in accordance with s. 68 (5) and the justices 
ought to have dismissed the information in limine on the ground 
of their lack of jurisdiction. The producer’s appeal * must, 


therefore, be allowed though the objection to the conviction was 
without merits. 
CouNSEL: Bernstein ; Heathcote-Williams. 


Soticirors: Cecil Bartram, Oxford; Dudley Aukland, 
Kingston-on-Thames. 


(Reported by R. C. Causurn, Esq., Barrister-at-Law.)} 


GENERAL COUNCIL OF THE BAR 
ELECTION, 1946 

In conformity with the new regulations for the election of the 
council, fifty-seven barristers have been duly proposed. ‘There 
are forty-eight members to be elected upon the council. The 
fifty-seven candidates are, in order of their seniority at the 
Bar :— ‘ 

KinG’s CounsrL.—Messrs. D. N. Pritt, M.P., W. Gorman, 
C. Paley Scott, H. A. H. Christie, Richard O’Sullivan, G. Russell 
Vick, J. P. Eddy, K. E. Shelley, F. E. Pritchard, J. N. Gray, 
P. R. J. Barry, Eric Sachs, G. J. Paull, Cecil R. Havers, G. O, 
Slade, Andrew EK. J. Clark, G. R. Upjohn, H. Edmund Davies. 
A. Aiken Watson. 

OvuTER Bar.—Messrs. R. E. Gething, J. H. Boraston, C.B., 
W. F. Waite, H. O. Danckwerts, R. T. Monier-Williams, I. 5. 
Laskey, William Latey, M.B.E., S. L. Elborne, M.B.E., C. G. L. 
Du Cann, Claude H. Grundy, T. F. Davis, G. Granville Sharp, 
R.O. L. Armstrong- Jones, M. L. Gedge, Mrs. Helena Normanton, 
Messrs. R. Gwyn Rees, Gerald A. Gardiner, FE. Milner Holland, 
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D. H. Robson, H. J. Baxter, O.B.E., B. S. Wingate-Saul, G. N. 
Black, A. L. Ungoed-Thomas, M.P., P. M. Wright, G. R. Swan- 
wick, J. P. Graham, Hon. C. R. Russell, Mr. C. D. Aarvold. 

UNDER TEN YEARS’ STANDING AT THE Bar.—Messrs. W. W. 
Stabb, D. Tolstoy, Hon. J. R. Cumming-Bruce, Messrs. N. N. 
McKinnon, C. Besley, R. B. Verdin, John Gross, J. G. S. Hobson, 
H. E. P. P. Powell, G. R. Rougier. 

Voting papers will be sent on or about 12th July to all barristers 
whose professional addresses in the United Kingdom appear 
in the 1945 “* Law List,’’ or have otherwise been notified to the 
Secretary. A barrister whose address is not so included may 
obtain a voting paper upon his written or personal application to 
the office of the council. 


PARLIAMENTARY NEWS 
HOUSE OF LORDS 


Read First Time : 
CARDIFF CORPORATION BILL {| H.C. 
Hicgu WycompBe Corpeporation Bitt (H.C. 


25th June. 


25th June. 
RATING) Bite [H.C. 

(25th June. 

(25th June. 


KAILWAYS (VALUATION FOR 


Tres CONSERVANCY Bice |H.C. 
Read Second Time :— 

LONDON CouNTY COUNCIL Bitt |H.C.) 
{25th June. 
25th June. 


(MONEY) 


NATIONAL INSURANCE BILL |H.C. 
Kead Third Time : 
DUNDEE CORPORATION ORDER CONFIRMATION BILL | H.C. 
[26th June. 
GLASGOW CORPORATION ORDER CONFIRMATION BILL [H.C.} 
(26th June. 
RoyvAL LONDON OPHTHALMIC HospPiITrAL, ROYAL WESTMINSTER 
OPHTHALMIC HOSPITAL, AND CENTRAL LONDON OPHTHALMIC 
HospitaL (AMALGAMATION, ETC.) Britt [H.L.) {26th June. 
West Sussex County Councit Brit [H.L. | [26th June. 
HOUSE OF COMMONS 
Kead Second Time :—- 
RHopEes Trust Birt [H.L. 
Tyne TUNNEL BILL [H.L. 
RKead Third Time : 
MINISTRY OF HEALTH 
BILL [H.C.} 
NEWCASTLE-UPON-TYNE CORPORATION BILL 


24th June. 
24th June. 

OrbDER (WALLASEY) 

27th June. 

H.L.] 

(24th June. 
RUSHDEN District Gas Bite |H.L. {27th June. 
TEES CONSERVANCY BILL [H.C. [25th June. 
West MIpLANps Joint ELvectricity AUTHORITY PROVISIONAL 

ORDER BIL [H.C.} (27th June. 


In Committee : 
FINANCE (No. 2) Brie | H.C. 


NOTES AND NEWS 


Professional Announcement 
Messts. SYRETT & Sons, 2, John Street, Bedford Row, W.C.1, 
have admitted Mr. GEorrFREY HERBERT SyRETT, the younger 
son of their senior partner, Mr. C. G. Syrerr, into partnership 
as from the Ist April, 1946. The style of the firm will continue 
as at present. 


PROVISIONAL 


(25th June, 


Notes 

A committee of the Privy Council has been appointed to 
inquire into reforms of the constitution and procedure of the 
states of Jersey and Guernsey, and into judicial reforms submitted 
by the islands. The members are Lord Samuel, Lord Ammon, 
Mr. Chuter Ede (chairman), Mr. Richard Butler, M.P. and Sir John 
Beaumont. Those wishing to make representations should 
first write to the Secretary, Privy Council Committee on Channel 
Islands Reform, Privy Council Office, Whitehall, summarising 
their evidence. 


ADMINISTRATION OF DIVORCE LAW 

the Lord Chancellor announced in the House of Lords, on 
Wednesday last, that the Government were now satisfied that there 
was need for an inquiry into the administration of the divorce 
law. He had, therefore, appointed a committee consisting of 
Mr. Justice Denning, as chairman, and the following members : 
Lord Bridgeman, Lord Rusholme, Judge Collingwood, Dr. Grace 
Calver, Mrs. Cressall, Mr. Eric Davies, Mr. Terence Donovan, K.C., 
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M.P., Mr. John Foster, M.P., Sir edwin Herbert, Mrs. Ethel 
Lloyd Lane, and Mrs. Jessie Smith. The secretary is Mr. W. T. C. 
Skyrme, of the Lord Chancellor’s office. 

‘The committee’s terms of reference are as follows :— 

To examine the present system governing the administration 
of the law of divorce and nullity of marriage in England and 
Wales ; and, on the assumption that the grounds upon which 
marriages may now be dissolved remain unchanged to consider 
and report upon what procedural reforms ought to be intro- 
duced in the general interests of litigants, with special reference 
to expediting the hearing of suits and reducing costs and to the 
courts in which such suits ought to proceed ; and in particular 
whether any (and, if so, what) machinery should be made 
available for the purpose of attempting a reconciliation between 
the parties, either before or after proceedings have been 
commenced.” 

Those persons who desire to submit evidence for consideration 
by the committee should send their memoranda to the Secretary, 
Mr. W. T. C. Skyrme, at the House of Lords, S.W.1, as soon as 
possible. It will be of great assistance to the committee if they 
receive fifteen copies of each memorandum. 

The committee wish to emphasise that the scope of their 
inquiry will not extend to the substantive law and that only 
memoranda relating to matters of procedure should be submitted. 


RECENT LEGISLATION 


STATUTORY RULES AND ORDERS, 1946 


No. 853. Alien Restriction. Direction under Articles 17 (2) 
and 22(2) of the Aliens Order, 1920, as subsequently 
amended. June 18. 

No. 854. Aliens (Employment) (Allied Forces) Order. June 1s. 

No. 814. Board of Trade Standards. Order in Council 
legalising a new Denomination of Standard Weight 
of 0.025 ounce troy as a Board of Trade Standard. 
June 4. 

No. 808. Control of Rubber (No. 26) Order. June 18. 


Feeding Stuffs (G.B.) Order, amending the Feeding 
Stuffs (Regulation of Manufacture) Order, 1944, 
June 12. 


No. 829. 


No. 526 National Health Insurance (Medical — Benctit) 
Amendment Kegulations (Scotland) (No. 3). 
June 11. 

No. 882. Non-Ferrous Metals, Control of (No. 23) (Cadmium) 
(Revocation) Order. June 17. 

No. 865. Public Health (Aircraft) Regulations (Scotland). 
June 19. 

No. 8607. Road Vehicles (Kegistration and Licensing) (Amend- 
ment) Regulations. June 1s. 

No. 852. Sugar General Licence under the Food Rationing 
Orders, 1945-46. June 17. 

No. 818. Supreme Court, Northern Ireland. Order of the Lord 
Chief Justice of Northern Ireland adding Orders 
LIX’ and LXIL A to the Rules of the Supreme 
Court (Northern Ireland), 1936 (S.R. & O., 1936, 
No. 70 II, P. 2559). May 31. 

No. 524. ‘Trading with the Enemy (Specified Persons) (Amend- 


ment) (No. 16) Order. June 11. 
{Any of the above may be obtained from the Publishing Department, 
S.L.S.S., Ltd., 88/90, Chancery Lane, London, W.C.2.) 


COURT PAPERS 
SUPREME COURT OF JUDICATURE 
TRINITY SITTINGS, 1946 
COURT OF APPEAL AND HIGH COURT OF JUSTICE— 
CHANCERY DIVISION 
Rota OF REGISTRARS IN ATTENDANCE ON 


EMERGENCY APPEAL Mr. Justice 
Date. Rota. Court I. VAISEY. 
Mon., July 8 Mr. Hay Mr. Jones Mr. Reader 
Tues:, ,, 9 Farr Reader Hay 
Wed., 10 Blaker Hay Farr 
pees. ,,. 3% Andrews Farr Blaker 
Fri., | Jones Blaker Andrews 
Sat., ee Reader Andrews Jones 
Group A. Group B. 
Mr. Justice Mr. Justice Mr, justice Mg, Justice 
Date. ROXBURGH WyYNN-PARRY EVERSHED ROMER 
Non-Witness. Witness. Witness. Non-Witness 
Mon., July 8 Mr. Andrews Mr. Blaker Mr. Hay Mr. Farr 
Sa. cs 9 Jones Andrews Farr Blaker 
Wea. . Reader Jones Blaker Andrews 
teers., , 21 Hay Reader Andrews Jones 
Fri., 2 Farr Hay Jones Reader 
Sat., > aS Blaker Farr Reader Hay 
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